INTEROPERABILITY EXPERIMENT

PARTICIPANT AGREEMENT

Participant Agreement (the "Agreement") dated as of [DAY] [MONTH] [YEAR] by and between the [ORGANIZATION NAME] (“Participant”) with its principal place of business at [ORGANIZATION’S ADDRESS] and Open Geospatial Consortium, Inc. ("OGC") with its principal place of business at 35 Main Street, Suite 5, Wayland, Massachusetts 01778:

WHEREAS, Participant has proposed to participate an initiative entitled Ocean Science Interoperability Experiment (“Oceans IEand as Participant has expertise in an area of services required by OGC to complete the Oceans IE;

NOW, THEREFORE, Participant and OGC, intending to be legally bound, hereby agree as follows:

1. CONTRACT ADMINISTRATION; CHANGES

The initial scope and terms Participant’s role in the Oceans IE are set forth in the Letter of Participation Intent attached hereto as Exhibit A (“In-Kind Contributions”). Changes in the scope or terms of the In-Kind Contributions become effective only upon a written agreement executed by Participant and OGC.

2. Participant COMMITMENTS

(a) Participant agrees to perform In-Kind Contributions for OGC as detailed and defined in the Exhibit A. Participant further agrees to provide qualified personnel to conduct work implementing the In-Kind Contributions in a professional, workmanlike manner, consistent with the standards of the industry. Furthermore, Participant agrees to conduct such work in reasonable cooperation with all other Oceans IE Participants and participating organization(s) (the “Participants”).

(b) All costs of Participant’s performance under this Agreement shall be paid exclusively by Participant.

(c) If Participant is not a current OGC Associate-Level member or higher in good standing, Participant shall submit upon execution of this Agreement, an executed OGC Membership Agreement, Associate Level or higher.  Participant agrees that the annual fee for membership shall be due and payable upon execution of this Agreement.  Further, Participant agrees to maintain Associate Level membership or higher until the later of the termination date of annual membership or termination of the Oceans IE.

Participant may find a copy of the current OGC Membership Agreement at http://www.opengeospatial.org/about/?page=application or may request a hard copy of the same from OGC at +1 (508) 655-5858.

3. OWNERSHIP AND RIGHTS  

(a) OGC shall be permitted to create "Specifications" based in whole or in part upon any intellectual property contributed by Participant in connection with the Oceans IE (“Participant IP”).  OGC shall be the sole owner of the copyright in all Specifications and any documentation with respect to such Specifications, including insofar as the same are in full or in part derivative works of any Participant IP.

(b) Participant hereby grants OGC a perpetual, non-exclusive, royalty-free license, with right to sublicense, to the patent rights in any Participant IP to the extent incorporated in, and necessary for the use of, the Specification.

(c) Participant hereby grants OGC a perpetual, non-exclusive, non-transferable (except as noted below), royalty-free license to use and incorporate the Participant IP in test suites and other software and documentation intended to test compliance or conformance of any software and other products to such Specifications (“Test Suites”), and to make such Test Suites available, both directly and indirectly, in any manner, in any form, and upon any terms which it desires for testing compliance or conformance with the Specification.  OGC shall also have the right to grant sublicenses to Participant IP for the production of Test Suites, subject to sublicensee being bound by the license terms of this Agreement.

(d) Except as set forth in subsections [3](a), (b) and (c) above, Participant shall retain ownership in all Participant IP, including all patent, trade secret, copyright and other intellectual property rights in the Participant IP.

4. CONFIDENTIAL INFORMATION 

Each party shall treat as confidential all confidential information and trade secrets, including without limitation, information on their respective organization, business, finances, personnel, services, systems, pricing structure, proprietary products and processes, transactions and/or business relations ("Confidential Information") of the other party, shall not use such Confidential Information except as contemplated under this Agreement, and neither party shall disclose such Confidential Information to any third party.  Notwithstanding the foregoing, neither party shall have liability to the other with regard to any Confidential Information of the other which: (i) was in the public domain at the time it was disclosed or enters the public domain without violation of this Agreement by the receiver; (ii) was known to the receiver, without restriction, at the time of the disclosure as shown by the files of the receiver in existence at the time of disclosure; (iii) was independently developed by the receiver without any use of the Confidential Information and by employees or other agents of (or contractors hired by) the receiver who have not been exposed to the Confidential Information; or (iv) becomes known to the receiver, without restriction, from a third party without breach of this Agreement by the receiver and otherwise not in violation of the discloser's rights. Notwithstanding anything contained in this Section, the parties shall be allowed to disclose Confidential Information of the other to other parties participating in the Oceans IE, provided, that (i) the other parties are bound by confidentiality provisions as protective as this provision and (ii) the information is provided solely in connection with such other parties’ obligations under the Oceans IE.

5. REPRESENTATIONS AND WARRANTIES

(a) By Each Party. OGC and Participant each represent and warrant to the other that: (i) it has the full corporate right, power and authority to enter into this Agreement and to perform the acts required of it hereunder; (ii) the execution of this Agreement by such party, and the performance by such party of its obligations and duties hereunder, do not and will not violate any agreement to which such party is a party or by which it is otherwise bound; (iii) when executed and delivered by such party, this Agreement will constitute the legal, valid and binding obligation of such party, enforceable against it in accordance with its terms; and (iv) such party acknowledges that the other party makes no representations, warranties or agreements related to the subject matter hereof that are not expressly provided for in this Agreement.

(b) By Participant. Participant represents and warrants to OGC that to Participant’s knowledge (i) Participant has the all rights necessary to allow OGC to use the In-Kind Contributions listed Exhibit B for purposes of the Oceans IE and (ii) that the Participant IP will not infringe the intellectual property rights of any third party. 

6. Limitation of Liability; Disclaimer
(a) Limitation of Liability. IN NO EVENT SHALL EITHER PARTY HAVE ANY LIABILITY TO THE OTHER PARTY OR ANY THIRD PARTY FOR ANY LOST OPPORTUNITY OR PROFITS, COSTS OF PROCUREMENT OF SUBSTITUTE GOODS OR SERVICES, OR FOR ANY INDIRECT, INCIDENTAL, CONSEQUENTIAL, SPECIAL OR EXEMPLARY DAMAGES ARISING OUT OF THIS AGREEMENT, UNDER ANY CAUSE OF ACTION OR THEORY OF LIABILITY AND WHETHER OR NOT SUCH PARTY TO THIS AGREEMENT HAS BEEN ADVISED OF THE POSSIBILITY OF SUCH DAMAGE. THESE LIMITATIONS SHALL APPLY NOTWITHSTANDING ANY FAILURE OF ESSENTIAL PURPOSE OF ANY LIMITED REMEDY. IN ANY EVENT, NEITHER PARTY SHALL BE LIABLE TO THE OTHER PARTY UNDER THIS AGREEMENT FOR ANY AMOUNTS IN EXCESS OF THE AMOUNTS ACTUALLY RECEIVED BY SUCH PARTY UNDER THIS AGREEMENT.

(b) EXCEPT AS SET FORTH IN SECTION 5 OF THIS AGREEMENT, NEITHER PARTY MAKES, AND EACH PARTY HEREBY SPECIFICALLY DISCLAIMS, ANY REPRESENTATIONS OR WARRANTIES, EXPRESS OR IMPLIED, REGARDING THE PRODUCTS AND SERVICES CONTEMPLATED BY THIS AGREEMENT, INCLUDING ANY IMPLIED WARRANTY OF NONINFRINGEMENT, MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE.

7. TERM AND TERMINATION  

(a) This Agreement shall be effective upon the date of set forth above and shall remain in effect until completion of the Oceans IE or as provided in Section 7(b) below.

(b) Either party may terminate this Agreement in the event of a material breach of this Agreement by the other party unless such breach is cured within 20 days after notice to the breaching party. The party terminating shall notify the other party in writing, specifying the reasons for the termination. In addition, either party may terminate this Agreement without cause upon 30 days notice. In the event that OGC terminates this Agreement without cause, OGC shall return, within 30 days of the termination date, all unused funds and unused tangible In-Kind Contributions of Participant. 

(c) In the event of any termination of this Agreement, Sections 3, 4, 5(b), 6, 7, 8 and 9 hereof shall survive and continue in effect and shall inure to the benefit of and be binding upon the parties and their legal representatives, heirs, successors, and assigns.

8. indemnification

Participant will indemnify, defend and hold OGC and its respective directors, officers, employees and agents (collectively, "Indemnified Persons") harmless from any and all damages, liabilities, costs and expenses incurred by any Indemnified Person as a result of any claim, judgment or adjudication against any Indemnified Person as a result of a breach by Participant of Section 5(b).  Participant will have control of the defense of any action pursuant to this Section and all negotiations for settlement and compromise, but shall not make any settlement binding on any Indemnified Person without that party's consent except if such settlement provides a complete and absolute release of such party. If any Indemnified Person desires to have separate legal representation in any such action, such party shall be responsible for the costs and fees of its separate counsel.
9. MISCELLANEOUS  

(a) No Agency.  Participant, in rendering performance of its duties under this Agreement, is acting solely as an independent contractor. Participant does not undertake by this Agreement or otherwise to perform any obligation of OGC, whether by regulation or contract. In no way is Participant to be construed as the agent or to be acting as the agent of OGC in any respect, any other provisions of this Agreement issued hereunder notwithstanding.

(b) Governing Law; Currency. The validity, construction and performance of this Agreement will be governed by and construed in accordance with the laws of the Commonwealth of Massachusetts, USA, applicable to contracts executed in and performed entirely within such Commonwealth, without regard to conflict of laws principles or the U.N. Convention on Contracts for the International Sale of Goods. The parties agree to exclusive personal jurisdiction and venue of the United States District Court of Massachusetts. All amounts of money payable hereunder shall be payable in U.S. dollars unless otherwise expressly stated or otherwise agreed.  

(c) Entire Agreement. This Agreement and the exhibits annexed hereto, constitute the entire agreement between the parties. No change, waiver, or discharge hereof shall be valid unless it is in writing and is executed by the party against whom such change, waiver, or discharge is sought to be enforced.

(d) Notices.
i. All notices, demands, requests or other communications that may be or are required to be given, served or sent by any party pursuant to this Agreement will be in writing, will reference this Agreement and shall be transmitted by express courier or hand delivery or facsimile transmission, addressed to the address following such party's signature on the signature page of this Agreement. 

ii. Notices shall be sent to the parties at the following addresses or such other addresses as the parties subsequently may provide:

If to OGC:
If to Participant:

Open Geospatial Consortium, Inc.
[ORGANIZATION NAME]
35 Main Street, Suite 5
[ORGANIZATION ADDRESS]
Wayland, MA  01778
[ORGANIZATION ADDRESS]
Attn:  Jeffrey Burnett
Attn:  [ORGANIZATION CONTACT]
Tel:  (508) 655-5858
Tel:  [CONTACT PHONE]
Fax:  (508) 655-2237
Fax:  [CONTACT FAX]
email: jburnett@opengeospatial.org
email: [CONTACT EMAIL]
(e) Compliance With Laws. The parties agree that they shall comply with all applicable laws and regulations of governmental bodies or agencies in their performance under this Agreement. Without limiting the generality of the foregoing, neither party will knowingly export or re-export, directly or indirectly, any technical data (as defined by the U.S. Export Administration Regulations) produced or provided under this Agreement, or export or re-export, directly or indirectly, any direct product of such technical data, including software, to a destination to which such export or re-export is restricted or prohibited by U.S. or non-U.S. law, without obtaining prior authorization from U.S. Department of Commerce and other competent government authorities to the extent required by those laws.

IN WITNESS THEREOF, Participant and OGC have caused this Agreement to be signed and delivered by their duly authorized officers, all as of the date first hereinabove written.

OPEN GEOSPATIAL CONSORTIUM, INC.:

[PARTICIPANT]:

By:

By:


Name:
Jeffrey S. Burnett
Name:



Title:
Vice President, Operations & Finance
Title:



Address:
35 Main Street, Suite 5
Address:




Wayland, Massachusetts 01778




USA



Date:

Date:
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